Chapter 5 Civil Liberties
· Civil Liberties often end up in conflict with one another. A prime example is the ‘Pentagon Papers’ during the Vietnam War. The US gov claimed they shouldn’t be released because the govt has a duty to provide for the common defense claiming that if the papers were released it would harm their ability to carry out that duty. The New York Times claimed that the govt had no right to tell them they couldn’t run them as they have freedom of the press. A modern day version of this same event is with Wikileaks. The arguments are essentially the same in both cases.
· Many conflicts over civil liberties have emerged due to America being a ‘melting pot’ of different cultures. Our culture had for the longest time been almost exclusively derived from Northern European values. With the changing culture of America, aspects of the ‘traditional’ culture is being challenged as it isn’t nescesarily compatible with the Bill of Rights. (A major one deals with religion and the state. Is it promoting religion when our cash says ‘In God We Trust’?)
· Initialy, the Bill of Rights only applied to the Federal Government, not the states. Drawing inspiration for the 14th amendment that was worded to apply to states, the SC ruled in Gitlow v. New York (1925) and Palko v. Connecticut (1937) that states must observe all fundamental liberties. What constitutes ‘fundamental liberties’ has never been formally declared, but is generally accepted that it includes the entire bill of rights except for the 2nd amendment, 3rd, 5th, 7th, and 8th. When SCOTUS formalized a new ‘right’, such as privacy, they tend to apply it to the state and national government.
· Initialy, The Sedition Act of 1798 was not seen as abridging the First Ammendment. The Founding Fathers had drew inspiration from an English Jurist, William Blackstone, who had written that the press should be free from censorship, but once something has been published/spoken that speaker has to deal with the consequences if that piece proves to be improper, malicious, or illegal.
· Jefferson repealed the Sedition Act not because he felt it was universally wrong, but because he didn’t want the federal govt to have that power. The states having that power was just fine.

· The nescesity for speech to incite ‘imminent’ unlawful action is what allows groups such as the KKK to hold demonstrations and rallies. Furthermore, speech that does call for illegal action is protected if the action is not imminent or if there is reason to believe that the listeners will not take action.

· Trying to define obscenity is an absolute pain for the Supreme Court. The best they can really do is define it as obscene to the average person apply contemporary community standards, but that brings with it a whole slew of other issues. The baseline rule is that most materials are permissible, with the local cities able to ban a few materials, such as hard-core pornography. See page 103 for more info on how the court deal with restricting expression.

· An example in symbolic speech is burning of draft cards and flags. Burning of draft cards is illegal as the government has the right to run a military draft. Burning of flags is legal as the only motive to ban the burning of flags is to restrict speech.
· SCOTUS has ruled that corporations/interest groups have many of the same rights as individuals. Specifically, freedom of speech (and how they wish to spend their money). The SC has generally struck down laws that prohibit groups from spending money in campaigns.
· Although you have freedom to exercise your religion free from government influence, that does not protect you from having to comply with legal requirements. Example: If a law requires children to be vaccinated, parents cannot refuse it on religious grounds.
· Due to differing religions and legal requirements, there can be some issues. Example: Seventh-Day Adventists believe they cannot work on Saturday, so they cannot collect unemployment insurance if they have turned down a job that would require them to work on Saturday. (the SC later ruled that states have to provide unemployment insurance in this case).

· Although the 1st amendment never directly says ‘separation of church and state’ (the book uses the term ‘wall of separation’), the SC generally defines ‘respecting an establishment of religion’ as separation due to precedent and the opinion of the founding fathers.
· Due to the ‘separation of church and state’, SCOTUS has knocked down school prayers, religious benedictions at graduation ceremonies, and laws demanding biblical Creationism be treated with equal validity in schools as being unconstitutional.

· Using religious schools for example, government can loan them materials and help pay for special services/free lunch, but the funds cannot go to religious related activities such as paying teacher salaries or give money for textbooks.
· That said, the court hasn’t been the most stable with its rulings on religion and government. Depictions of Moses and the 10 Commandments in courthouses have been ruled unconstitutional (Kentucky) and Constitutional (Texas). 

· In a criminal case evidence in the US is only introduced if it was collected by the police properly. This conflicts with how evidence is introduced in the UK where all evidence is introduced and only after the trial is the collector of the evidence punished if the evidence was improperly recorded.

· You and your property is able to be searched if things are in plain view or under your immediate control. Eg: Police see pot being grown in a yard can enter and search the yard even if the owner does not give consent and there is a ‘no trespassing sign’.
· With regards to vehicle searches and buildings on your property, the court has taken a less then stable opinion on what constitutes ‘reasonable expectation of privacy’ that they cannot violate. (You do not have an expectation of privacy if your backyard is viewed from an airplane or your residence is a motor home.)
· Also, these laws only protect against government search. If you are employed by a private company, they have a great deal more leeway.

· The right to not incriminate yourself and other rights of the accused were formalized and required to be read to the accused. This was formalized due to Miranda v Arizona. SCOTUS ruled that any confession should be considered involuntary if the person in custody had not been clearly informed of their rights.

· Interesting note, the Patriot Act’s full name is the Uniting and Strengthening America by Providing Appropriate Tools Required to Intercept and Obstruction Terrorism. Which, when you take the first letter of each word spells USA Patriot. Can we please return to the days where laws did not have cute acronyms or have names that are mind-crushingly stupid like the name of the Affordable Care Act repeal bill that reads (I am not making this up) Repealing the Job-Killing Health Care Law Act. 
· After the Patriot Act was passed, President Bush signed an executive order stating that any noncitizen that is believed to be a terrorist or who has harbored one will be tried by a military tribunal rather then a civilian court. Furthermore, suspected terrorists are not to be considered ‘prisoners of war’ and as such, we don’t have to obey the Geneva Convention with regards to treatment. This means that they do not have access to court to determine whether they are legally held
· SCOTUS later decided that terrorist detainees must have access to a neutral court to decide if they are legally held. These neutral courts are sort of a hybrid of military tribunals and civilian courts. There is an appeals system and the defendant is allowed to see evidence.
· With regards to wiretapping, the president had to go before a special court demonstrating probable cause for the court to allow wiretapping of an individual. In 2005 the New York Times demonstrated that the National Security Agency had been wiretapping communications between Americans and people abroad. Bush claimed this was not to collect evidence but rather alert the country of a potential terrorist attack and that they could not rely on the special court because it took too long (it had been formed during the relatively static days of Cold War Espionage) and their standards of proof were too high.

· SCOTUS has not heard a trial involving that, but almost every other court that has heard a case involving it has ruled that the president as commander in chief has ‘inherent authority’ to conduct warrantless searches to obtain foreign intelligence information. This was derives from a law passed after 9/11 where congress gave the president to use ‘all nescesary and appropriate’ uses of military force, apparently including warrantless intercepts of communications.

· In 2007 the white house had revised its opinion and modified the system so that the court granting the wiretaps (FISA) supervises the NSA.

